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CUSTODIAL TORTURE- INJUSTICE BY THE PROTECTORS OF JUSTICE:
A CRITICAL ANALYSIS FOR REFORMS UNDER POLICE ADMINISTRATION

By Lakshay Bansal from Bahra Univerity

ABSTRACT

“Injustice anywhere is a threat to justice everywhere”’- Martin Luther King Jr.

A standout amongst the t basic elements of the state is\{0 keep up lawfulness and
guarantee poise ozsﬁS and this capacity is endowed to a bo min as the "Police".
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! Gill J, Koelmeyer TD. Death in Custody and Undiagnosed Central Neurocytoma. Am J Forensic Med Pathol
2009;30: 289-291.
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INTRODUCTION
The practice of torture by the law enforcement agencies is not a new phenomenon but was a

feature of the administration of criminal justice even in the Vedic and post Vedic period in
India. The trial by ordeals of fire, water, Poison etc. was in vogue to determine the guilt of the
accused and sometime a person proved his innocence by death, as the ordeal was very painful
and dangerous.

In Medieval India and during Mughal rule the policing duties were entrusted to an officer
erceived to be ruthless, cruel, arbitrary and effective when it
er, position of police during British rule ee much change.
During this pz' Molice were I ed with the“
prevention of Mlfriggements of Iaw.i gﬁallous or harw
: 4 .

i the tagk of investigation,of cri
endments were br;h

known as "Kotwal" He wa

was so in his int

minisgering the law and

as human

and hen e polj@e was look
the gene ‘on who consid
1861 still s thgl@entral piece 0
therefore,

The Police
was intended e Act, 1861

afan absolute ¥
ulg : ; ity .
introduced a po de : su [ executive and
highly authoritarian. nager deology ofsife polw was based as
skepticism of the lower r‘ '
The British government also observed tha i6c Act of 1861 had defeated the purpose to

emerge as an effective and co police force. nsive attempt to advance the

Act of

police system was made in 1902, when the government T§rmed a commission under the
chairmanship of Sir A.H.L. Fraser to introduce changes in the police system. The commission
made numerous proposals however the pioneer arrangement of policing stayed unaltered.
Even after the termination of the British Raj in India, the police system was more or less the

same. Post-independence, the Indian political system was reconstructed into a democratic one

2V/.D. Kulshershtra, Landmarks in Indian Legal and Constitutional history, Eastern Book Company, Lucknow,
6 Edition, 1992, P. 8-10

% P. Lakshmi & K. Vijaya Lakshmi "Custodial Violence- Stripping of Human Dignity" Criminal Law Journal,
Vol. 114, part 1300, April. 2008, P. 9
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but the police system remained its colonial substructure remained the same as the Police Act
of 1861 remained unchanged. Unfortunately, all police manuals and new Acts are drafted
almost exactly on the blueprint of 1861 Act. There is no critical change in the execution or
conduct of the police. Police frameworks in India can even now be portrayed as an
administration constrain, which puts the whims of legislators or the highly authoritarian over
the lead of law and the necessities of citizens. In 1960's initiatives were taken by the State

Governments to set up commissions for advancement of the police system. Amid the 1970's
the Central government appgeciated setting up the advisory groug.on police Training in 1971
and later the Nati /ic:Commission in 1977, in the new t years, Malimath

Committee detad y@03 and Sol'i)jjagﬁdraﬁed ano e Act in 2006.

RTURE

Custodia

confessi

hitilapakkam
f, a school van
cleaner, was p for oning in ection ase of assault on 14
November 2010.‘ edr 2010 after his mother

allegedly paid a bribe of Rs. 10 e had to be hospitalized at the hospital
Where he died. The dec

mother alleged son sustained injuries due to
torture by two constables,Ywhich resulted in his death.
e In another case, Babu (58 years), a laborer, died due to alleged torture at Kattakada
Police Station in Thiruvananthapuram in Kerala. Babu was taken into custody on a

warrant in connection with a clash over a land dispute in 2002. Police claimed Mr.

* K.I. Vibhute, Criminal Justice-A Human Right Perspective of Criminal Justice Process in India, (Eastern Book
Company, Lucknow, 1st Edition, 2004) p. 219

> The Hindu, Custodial Torture Worse than  Terrorism, http://www.thehindujobs.com/the
hindu/2003/07/27/stories/2003072703510500.htm (Visited on January 23, 2010)

® Complaint of Asian Centre for Human Rights to National Human Rights Commission, 3 December 2010.
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Babu collapsed at the police station and was rushed to hospital where he died.

However, the deceased’s family alleged that he was tortured resulting in the death.’
Today the society has nearly succumbed to the syndrome of lawless tensions, psychic penury
and miseries of conflict, at individual, domestic, local, national and international levels. The
legal mutiny far from salvaging man is gnawing at him from within. Incarcerating barbarity

has been validated by the popular retributive-deterrent philosophy; this is current sentencing

N\

coin in many criminal jurisdictions.
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consent or i i i ici pa ot include

The motto of th i ' i lltu Sukhinah”.
Happiness and health i i -based regime where

respect for human beings a assent to the Protection of

Human Rights Act was a major breakth irection. Section 3 of the Act provides
ion (NHRC) and Section 21

provides for the setting up of varfous States Commissions (SMRC)™.

for the setting up of the Nati uman Rights

" Complaint of Asian Centre for Human Rights to National Human Rights Commission, 14 January 2010.

® V.R Krishna lyer : Constitutional Miscellany , 2 nd Edn ( 2003) p. 149, 151

® Article 1 of the 1984 UN Convention Against Torture or other Cruel ,Inhuman Degrading Treatment , General
Assembly Resolution 39/46 of 10th December 1984.

% The Protection of Human Rights Act, 1993. Act 10 of 1994, with Amendment Act, 2006. Springborn RR.
Outlook: Death in custody. Department of Justice Criminal Justice Statistics Centre, California. May 2005.
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FACTORS- CUSTODIAL VIOLENCE

Evidently talking about our nation, we are usual to think as far as ‘tit for tat’ and ‘a tooth for

a tooth’. Thus, our society inherently expects and impliedly consents for inflicting physical
force i.e. violence on suspects to solve the crime. Complainants themselves, instigate the
police to use force on the suspected or the accused. In this way, policemen get figuratively
speaking, social support for these illicit demonstrations. In this way there is no social disgrace

appended to the custodial violence executed by the police, which is a critical social element.
There are many purposes bghind the custodial violence conferre the cops inside the four
dividers of police l IORS” A portion of the purposes behind such wr s are as under:

A. Psycho easons: Th Tms@icniifi hods of invi may at times
’Vn process. Invni Ring proper or

s regort to third degr ieiting confession w nearthing
; : : e e 11

€ re I"SOI’t to

ird-degre t ecause

ightl
i

ing police
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for trainig g
offi

The z‘till WCle t b’hat Aggressive
implement w alsON@lranges as settl or the issue of rising
crime,withouh" ’mrime

Stress due to pitiably workin

o &

Corruption because or state of admi jon in regard of pay, payments
and

various promotions.

B. Pressure of Jobs: An examination of the National Police Commission demonstrates
that an examining officer commits just 37 percent of his time in investigational work

while whatever is left of 63 percent his time is taken up by different obligations

1 puppul Srivastava & Shukti Trivedi, "Custodial crimes in India: A Grave violations of Human Rights"
Criminal Law Journal, Vol. Il , Part 1267, August, 2005, P.299.
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associated with upkeep of VIP, band bust, petitions, enquiries, court participation and
SO on.

The outcome is constrained well to open and careful examination and placing reliance
on an alternate way, additional lawful techniques and torture this will, be that as it
may necessitate substantially bigger group of police officers to handle the heavy work
load.

ructural Facilities: Lack of independent female and juvenile

C. Inadequacy of Infr
lockups w!’ cause lack of infrastructural facilities in

olice stations has

s for wom nced for c

in the
puld be mu

highg#:
C Afidence
i d

itions are

Du
and t

denied . T ar PV exeghte oor working
condition 18@Whou nd 'RgE sc ob i f this leads to
frustraticmon in police off whictth; accused with
severe means am‘e in the Qﬂarly see themselves as
to be pawns in the hands of effechd nment officials. A large portion of the

deaths in police custody 4

itical impedance.

CONCERNS FOR CUSTODIAL VIOLENCE BY POLICE AUTHORITIES

Custodial torture has been an International concern which can be traced back to the 19th

Century where the movement to eradicate slavery began. The Universal Declaration of

Human Rights in its preamble acknowledges the constitutional dignity and equality as

™ Ibid P. 230
3 The Asian Centre for Human Rights, report 13th March 2011.
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inviolable rights of every member of the society as bedrock for Justice, Peace and Freedom.
The General Assembly proclaimed that the declaration of human rights as a common
standard of achievement that all nations shall constantly keep in mind and shall strive by
teaching and education to promote respect that all human beings are born free and equal in
dignity and rights."* Therefore measures have been taken by countries to safeguard the
victims of custodial violence. Article 5 of Universal Declarations of Human Rights states that

no one shall be subject to torture or cruel, inhuman or degrading treatment or punishment®,
Article 9 of the Unlversal Dgclaration of Human Rights guarantees that human has the right
to security of pers one shall be subjected to arbltrary ar& tions.™ Article 6
Wnant on C| deflnes thJ

|ques used b help c r mterrogatlo‘ rangements

or cystody and treatmept of e in custody.’

of the Internati

i

ate shall keep

proper chec

shall be m

he lock-
eft him
h er had
e dust,

av 28, was crying

lice rrested

urdered

abandoned ingile str he police

rele i g found i pressure
mounti rack 3 anoj nd this time,
the poI| i n the end. The

file %ﬂve policemen.

incident spar rore, ng the poli
Superintendent cﬂ’n Surer’alms Manoj was never
arrested, but he fails to explain case, was the FIR lodged against the

policemen.*®

 Article 1 of the Universal Declaration of Human Rights, 1948 — “Everyone has the right to life, liberty and
security of person.”

> Article 5 of the Universal Declaration of Human Rights, 1948 — “No one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.”

16 Article 9 of the Universal Declaration of Human Rights, 1948 — “No one shall be subjected to arbitrary arrest,
detention or exile.”

7 Article 6 of the International Covenant on Civil and Political Rights.

8 http://indiatoday.intoday.in/story/bihar-custodial-deaths-on-riseinindia/l/182367.html,  Article  name,
'Policemen are killers in khaki' by Amitabh Srivastava Visited on 06/03/2017.
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LEGAL REMEDIES

Detention does not deprive one of his Fundamental Rights.'® It has been adjudicated in a

number of cases that an arrestee is not deprived of his fundamental rights for the sole cause
that he is in the police custody and is detained; the violation empowers the arrestee to
approach the Apex Court under Article 32.%° They don’t flee the persons as he enters the
prison although they may suffershrinkage necessitated by incarceration.! In any case, the

degree of shrinkage can and ought to never achieve the phase of torment in authority of such

a nature, to the point that thgspeople are decreased to a mere anirhvnce.

ROVISIO -
a
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i of the

d torgi@nt him

opardy
tal and
itted the
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a of cases that
it is to pro i ieWd ause the right to

life is more tha i i i i . The expression "life

19 prabhakar Pandurang v. State of Maharashtra, AIR 1966 SC 424

20 synil Batra (11) v. Delhi Admn., (1980) 2 SCR 557

21\/.N. Paranjape, Criminology and Penology, (Central Law Publishing, Allahabad, 12th Edition, 2005) p. 381
22 "No crime, no punishment without a previous penal law", Article 22 of the Rome Statute of the International
Criminal Court

28 «No one ought to be twice troubled or harassed [if it appear to the court that it is] for one and the same cause”,
http://www.wordinfo.info/words/index/info/view_unit/3475 (Visited on January 23, 2010)

# sarah Smith, The Right to Life in India: Is It Really the 'Law of the Land, http://www.
hrsolidarity.net/mainfile.php/2005vol15n005/2446/ (Visited on January 23, 2010), Francis Coralie Mullin v.
Administrator, Union Territory of Delhi and Ors, AIR 1981 SC 746a; Bandhua Mukti Morcha v. Union of India,
(1997)10SCC549; People's Union for Democratic Rights and Ors v. Union of India (UOI) and Ors, AIR 1982
SC 1473.
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immunity can be pleaded against the liability of the State arising due to such criminal
use of force over the captive person.?
3. ARTICLE 22
Acrticle 22 renders four key fundamental rights in respect to conviction.
I) Being informed of the grounds of arrest.
II) Legal practitioner of the accused’s choice.

I11) Preventive detention laws.

V) Acciised to be produced before the maqistr\atewithin 24 hours of
In this Wthese arra d to guaran% a man is not
subje yny evil trea“fg statutory supﬂ utperforms

rec d abundances.

police offi

guidelines

After thq WCas revision was
realized in Sec he IP C. 376(1) (8Punish al rape committed by

the police. This wa

e segment being referred
to as it at last censures the demo
330, 331, 342 and 348

ops who exploit their powers. Sections

PC have osten en designed to deter a police

officer, who is empowe€red to arrest a person ahd to interrogate him during

investigation of an offence from resorting to third degree methods causing ‘torture’.?

% D.K.Basu v. State of W.B, (1997) 1 SCC 416

% AIR 1997 SC 610

27(1979) 2 SCC 143

% State of Madhya Pradesh v. Shyamsunder Tviwedi, (1995) 4 SCC 262 at 273
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C. INDIAN EVIDENCE ACT, 1872

Section 25 makes a confession made by the accused to the police officer inadmissible
in Court. Also, Coerced confessions made due to threats by the police officials in
order to prevent any temporary evil would be irrelevant in proceedings. Consequently,
despite the fact that custodial torment is not explicitly disallowed by law in India, the
proof gathered by unlawful means, including torment is not acknowledged in courts.
D. CODE OF CRIMINAL PROCEDURE, 1973

Section 46 & 49 wasmade with the legislative intent to pgotect those in custody from
infliction o ﬁho are not accused of an offenceZN with death or life

impriso also duri # lons 50 — 56 aigpin nformity with
Acrtic ihe Constitutiori %e is an arran at to a huge

i0
de corrgsponds to any pugiShm ial torment and brutalit
on‘

elvesl examined : itiongfe i 30A
c y,mechanism : arts.
not pr@Bedure with ré affllg complaint @i cus torture, it
call int enge by the fer Sec. 43¢ ofilie 2 Another
signifi isio h s I gto s Sec. 176 of
the Code pul al i on death of an
accused cause cust ections 1 e have the object of

re the

bringing the acc’ wguard their rights and
interests as the detention is under thed ization.

% A K Sahdev v. Ramesh Nanji Shah, 1998 CrLJ 2645 at 2650 (Bom.)

% Shakila Abdul Gafar Khan v. Vasanttraghunath Dhoble, 2004 (1) GCD 812 at 823 (SC)

1], Y.V Chandrachud & V.R Manohar, The Code of Criminal Procedure, (Wadhwa Nagpur, 18th Edition,
2006) p. 114

%2 Mukesh Kumar v. State, 1990 CrLJ 1923 at 1925

% Bhai Jashir Singh v. State of Punjab, 1995 CrLJ 285 (P&H) cf. P.C Bannerjee, Criminal Trial and
Investigation, (Orient Publishing Co, Allahabad, 3rd Edition, 2003) p. 222
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JUDICIAL PRECEDENTS

The Supreme Court is acclaimed as a protector of rights against cruelty and torture. The Apex

Court since 1990s has constructed two ingenious methods for dealing with Custodial Torture

and Custodial Death that are:

1) The Right to Compensation for Custodial Torture and

2) Supreme Court has also formulated Custodial Jurisprudence for the same.
Award of Rs 15 lakh to the widow of custodial death victim by Supreme Court: In
Indu Singh WState of Uttar Pradesh®, The SuPwgge Court on 10 October
ordered t nment to compensate a widow with Rs. #o
death %and 27 ye . husband Vin
prof ‘wl died in cusljmmgedly durim

en him on the on€ nd‘/o ghstables on the oth etitioners

thi. The

harma
ed the

r the custodial

, a doctor by

cation that

10 lakh in

police constable

In Sheela Barse ma d to safeguard the interests

of the arrested persons especi roviding guidelines for the same, in

from the guilty

the same case that Cou put a duty on the strates which is to inform the
arrested person of their rights.
In D.K. Basu v. State of West Bengal®*® Supreme Court provided guidelines in
respect to the Rights of the persons in custody. The most critical one being the
arrestee ought to be subjected to medical examination at regular intervals (48 hours)

amid his confinement by a specialist from the affirmed board of doctors and

¥ (WP Cr 40/2014)
%1083 CrlLJ 1923 (Del)
% (1997) 1 SCC 416
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duplicates of every endorsed record shall be sent to the concerned Magistrates? Also,

the arrestee shall be permitted to meet his lawyer during interrogation.

RECOMMENDATIONS

Some suggestions which would form path for safeguarding the rights of the victims and

reforms in the police administration system are as follows:

Firstly, we must adopt a humane tool to reform the crime, criminal, abandon the
fanatical superstitigg7that the State brutality will sensit
member M breakthrough in crime control cons
al compassi i must be m e. This could

oy way ofaspLI JSR A\
root of all the el Iies‘ing prmous judicial p rsbt
Qiri in ¥ anviction g . 38 Many

3 estall aw. riz\ izations

s built
ithout

the savage into a social

tWith human rights

he police

demise and tor
Fourthly, the cem
Convention against Torture an

Punishment. The legisl as neglected to c the arrangement on spurious
grounds that current laws are sufficient to forestall custodial torment which is
apparently not the situation. Were that the case, 70 years after independence and
regardless of various concerns and rules issued by courts all over India, torment

would not hold on unabated as it does today.

" \/.R Krishna lyer : Constitutional Miscellany , 2nd Edn (2003) p. 151
% http://www.rmlinlu.ac.in/webj/custodial_deaths barkha Neha.pdf
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CONCLUSION

The very thoughts of a person in authority put something aside for assurance and sustaining is

hellish cursedness to human presence. The word custody infers guardianship and defensive
care. Notwithstanding when connected to show arrest or imprisonment, it doesn't convey any
evil side effects of viciousness amid authority. In a complaint of custodial torture, the court
should not adopt a casual approach to it on the ground that it has been made by a habitual

offender.® It is a perennial problem of statecraft.** It hence, gets to be distinctly basic to
advance an arrangement ofg8tate administration that permits th
up lawfulness an ﬁact and recognize the commission
/dliFTts; benefits Such a fra
’ﬁe police with I;I:gRbilitate them‘
energy in ncifuy way. Similarly, ag itugi@nal grievance redw echanism
1
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¥ D.J. Vaghela v. Kantibai, 1985 CrLJ 974 (Guj)

%% Nandini Satpathy v. P.L. Dani, (1978) 2 SCC 424

*1'S.C Sarkar, Sarkar’s Commentary on Code of Criminal Procedure, (Dwivedi Law Agency, Allahabad, 1st
Edition, 2005) p. 506
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